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TITHING-MEN AND THE BALLOT 

IN MASSACHUSETTS. 



At the Semi- Annual Meeting of the American Antiquarian 
Society, in Boston, April 30, 1884 : 

George H. Moore, LL.D., offering (as a supplement to 
Dr. Herbert B. Adams's paper on Tithing-Men, presented 
to the Society in 1881) some ancient laws of the Massa- 
chusetts Colony, said : — 

On reading the interesting paper by Dr. Herbert B. 
Adams, presented to the Society in October, 1881, on 
"Saxon Tithing-Men in America,'* I recalled an early 
publication by the authorities of the Colony — setting forth 
expressly '' Ty thing-Men^ s Duty^^ in '' Sundry Laws made 
by the Gene7'al Oourt, wherein the duty of Tything Men is 
expressed.'' It was printed on three pages of a folio sheet, 
ornamented with the old engraving of the colony seal — 
with the Indian and the ''Come over and help us" motto. 

I have thought that it might be well to reprint these laws 
as an appropriate supplement or appendix to the paper to 
which I have referred. They will correct some errors and 
present the whole contemporary Massachusetts law on the 
subject. 

Tything^men's Duty. 

SUNDRY LAWS made by the General Court. Wherein 
the Duty of Tything Men is expressed^ viz. : 

IT is Ordered, that all private unlicensed Houses of 
Entertainment be diligently searched out, and the 
Penalty in the Law strictly imposed; and that all such 



Houses may be the better discovered, the Select-men of 
every Town shall chuse some sober and discreet persons, 

to be authorized from the County Court, each 
to'^^hispfc™^'* of whom shall take the charge of ten or twelve 
unlicensed Familves of his Neiffhbour-hood, and shall 

diligently inspect them, and present the names 
of such persons so transgressing to the Magistrate, Com- 
missioner or Select-men of the Town, who shall return the 
same to be proceeded with by the next County Court, as 
the Law directs ; and the persons so chosen and authorized, 
and attending their duty faithfully therein, shall have one 
third of the Fines allowed them, but if neglective of their 
duty, they shall incur the same penalty provided against 
unlicensed Houses. Made Octob. 15, 1675. 

TTTHEIiUAS (he sin of Idleness (which is a sin of 
^ ^ Sodom) doth greatly increase^ nothwiihstanding the 
wholesome Laws in force against the same: As an Addition 
to that Law. 

This Court doth Order, that the Constable with such 
othei^ person or persons whom the Select-men shall appoint, 
shall inspect particular Familyes, and present a List of the 
Idle persons ^^^^^s of all idle persons to the Select-men, 
to be who are hereby strictly required to proceed 

inspected, &c. ^j^j^ ^1^^^ ^s already the Law directs, and in 

case of obstinacy, by charging the Constable with them, 
who shall convey them to your Magistrate by him to be 
committed to the house of Correction. 



rWlHIS Court being desirous to prevent all occasions of 
-^ Complaint referring to theprofanationofthe Sabbath^ 
and as an addition to Former Laws; 

Do Order and Enact ; That the Select-men do see to it 
that there be one man appointed to inspect the ten Familyes 

ins ect ^^ ^'^^^^ Neighbours ; which Tything-man or 
Sabbath- men shall, and hereby have power in the 

breakers. absence of the Constable to apprehend all 
Sabbath-Breakers, Disorderly-Tipplers, and such as keep 
licensed Houses, or others that shall suffer any Disorders 
in their Houses on the Sabbath day, or evening after, or at 
any other time, and to carry them before a Magistrate or 



I 

other authority, or commit to Prison (as any Constable 
may do) to be proceeded with according to Law. 

And for the better putting a restraint and securing 
Offenders that shall any way transgress against the Laws 
Tit. Sabboth, either in the Meeting-House by any abusive 
carriage or misbehaviour, by making any noise, or other- 
wise, or during the daytime being laid hold on by any of 
the Inhabitants, shall, by the said person appointed to 
inspect this Law, be forthwith carryed forth and put into a 
Cage in Boston which is appointed to be forthwith by the 
Select-men set up in the Market Place, and in such other 
Towns as the County Courts shall appoint, there to remain 
till Authority shall examine the person offending, and give 
order for his punishment, as the Ynatter may require 
according to the Laws relating to the Sabbath. Made May 
23, lt367. [1677.] • 



IT is ordered by the Court and the Authority thereof; 
that the Law Tit. Oathes and Subscriptions, pag. 
120, Sect. 2, requiring all persons, as well Inhabitants as 
. Strangers (that have not taken it) to take the 

taking^he ^ Oath of Fidelity to the Country, be revived 
Fideit^ and put in practice through this Jurisdiction. 

And for the more effectual execution thereof. 
It is ordered by this Court : That the Select-men, Consta- 
bles, and Tything-men in every Town, do, once every 
quarter of a year so proportion and divide the precincts of 
each Town, and go from house to house, and take an exact 
list of the names, quality and callings of every person, 
whether Inhabitant or Stranger, that have not tal^en the 
said Oath, and cannot make due proof thereof; and the 
officers aforesaid are hereby required forthwith to return 
the names of such persons unto the next Magistrate or 
County Court, or Chief Military Officer in the Town where 
no Magistrate is who are required to give such Persons the 
said Oath prescribed in the Law, wherein not only Fidelity 
to the Country, but allegiance to our King is required. 
And all such as take the said Oath shall be Recorded and 
Enrolled in the County Records by the Clerk of each 
County Court. And all such as refuse to take the said 
Oath they shall be proceeded against as the said Law 
directs. And Further this Court doth Declare, that all 
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such refusers to take the said Oath, shall not have the 
benefit of our Laws to implead, "Sue, or recover any Debt 
in any Court or Courts within this Jurisdiction, nor have 
protection from the Government whilest they continue in 
such obstinate refusal. 

And furthermore, it is ordered, That if any officer 
intrusted with the Execution of this Order, do neglect or 
omit his or their duty therein, they shall be fined according 
~^^ to their demerits, not exceeding five pounds for one 
offence, being complained of, or presented to the County 
Courts or Court of Assistants. And this Law to be forth- 
with Printed and Published, and effectually executed from 
and after the last of November next. And that all persons 
that administer the Oath abovesaid, shall in like manner 
make return of the Names of such persons so sworn to the 
respective Clerks of the County Courts. Made October 10, 
1677. 

A 8 an Addition to the late Law made in May lasty For 
•^^ the Prevention of the Profanation of the Sabbath^ and 
Strengthening the hands of Tything-men appoint to inspect 
the same : — 

It is Ordered, that these Tything-men shall be, and are 
hereby appointed and impowred to inspect public Licensed 

Houses as well as private, and unlicensed 
directfon and Houses of Entertainment ; as also [^Ex Officio"] 
th^sVb ^h* ^^ enter any such Houses, and discharge their 

duty according to Law : And the said Tything- 
men are impowred to assist one another in their several 
Precincts, and to act in one anothers precincts with as full 
power as in their own, and yet to retain their special 
charges within their own bounds. 

And it is Ordered, That the whole Fine raised by the 
penalty of this Law upon Delinquents, either in public or 
private Houses, shall be remitted to the County Treasurer, 
and the Tything-mans allowance made payable from him. 

IT is Ordered by this Court, and the Authority thereof, 
that henceforth the Select-men of each Town take care 
Tything-men ^^^^ Tything-men be Annually chosen in their 
to be annually several precincts of their/ most prudent and 
chosen. discreet Inhabitants, and sworn to the faithful 

discharge of their trust (where no Magistrate or Commis- 



sioners are) before the Selectmen of the place, and the said 
Tything-men are required diligently to inspect all houses 
licensed or unlicensed, where they shall have notice, or 
have ground to suspect that any person or persons do spend 
their time or Estates by night or by day; in Tipling, 
gaming, or otherwise unprofitably, or do sell by retayle 
within dores or without, strong drink, wine, ale, Cider, 
Rhum, Brandy, Perry, Metheglin, &c. without license, 
and into said houses where such disorders shall, by them be 
found, they may, and are hereby required and impowred 
to enter into and make search in their Cellars, or any other 
places within or about the same where they may suspect, 
or have notice, that Wines, strong beer. Ale,- Cider, Perry, 
Matheglin, Rhum, Brandy, &c. are lodged; and in case 
they shall find any quantity of either, whereof the owners 
do not give said Tything-men a satisfactory account of their 
having the same, any three of them agreeing, they shall by 
Warrant from any Magistrate, or Commissioner invested 
with Magistratical Power, or (where no Magistrate is 
within five miles of the place) they shall without Warrant 
requiring the aid of the Constable, seize, carry away, and 
secure all such Wines, strong Beer, Ale, Cider, Perry, 
Matheglin, Rhum, Brandy, etc. and present an account 
thereof with the names of the persons from whom they 
took it to the next Magistrate, or Commissioner of *the 
Town where any be that are invested with Magistratical 
power, who may, and are hereby impowred to proceed 
against said delinquent party es, and dispose of said Wines, 
Strong Beer, &c. as to them shall seem meet ; and if for 
value more than ten pounds, they are then to bind said 
partyes over to the County Court, to be there proceeded 
against as the Law directs. In all which cases full 
recompence shall be made to the Tything-men, and other 
oflScers for all their care, trouble and expences in searching 
and securinfir said sfoods, and the remainder of the scoods 
seized or value thereof, where the Magistrate, County 
Court, or Commissioners Court, that have orderly. Cogniz- 
ance thereof, shall not see reason to return the same to the 
partyes from whom it was taken, the same shall be put 
into the County Treasury. 

Also the Tything-men are required diligently to inspect 
the manner of all disorderly persons, and where by mere 
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private admonitions they will not be reclaimed, they are 
from time to time to present their names to the next 
Magistrate, or . Commissioner invested with Magistratical 
power, who shall proceed against them as the Law directs, 
as also they are in like manner to present the names of all 
single persons that live from under Family Government, 
stubborn and disorderly Children and Servants, night- 
walkers, Typlers, Sabbath-breakers, by night or by day, 
and such as .absent themselves from the public Worship on 
God on the Lord's dayes, or whatever else course or 
practice of any person or persons whatsoever tending to 
debauchery, Irrejigion, prophaness, and Atheism amongst 
us, whether by omission of Family Government, nurture 
and religious dutyes and instruction of Children and 
Servants, or idle, profligate, uncivil or rude practices of 
any sort, the names of all which persons, with the fact 
whereof they are accused, and witnesses thereof, they shall 
present to the next Magistrate, or Commissioner, where 
any are in the said. Town invested with Magistratical power, 
who shall proceed against and punish all such misdemean- 
ours by Fine, Imprisonment, or binding over to the County 
Court as the Law directs. 



[^Tything-mans Oath.'] 

'TT'TTHEREAS you A, B. are chosen a Tything^man 
^ ^ within the Town of D, For one year^ until others 
be chosen and sworn in your room and steady you do here 
swear by the living God that you will diligently endeavour, 
and to the utmost of your Ability perform and intend the 
duty of your place according to the particulars specified in 
the Laws peculiar to your Office, So help you God, 

By the Court, Edward liawson, Seer. 
[October 15, 1679.] 

Note. The following order was made shortly after the publication 
of the foregoing collection : 

4th Februarjs 1679-80. It is ordered by this Court, that every person, 
legally chosen, in any toune within this jurisdiction, to serve in the 
office of a tythingman according to law, and doe refuse to take his 



oath, shall pay as a fine to the toune forty shillings, and another to be 
chosen in his room for that yeare : and so from time to time, the same 
course is to be observed in all tounes. And further it is ordered, that the 
constable of each toune, from time to time shall assist the ty thing men 
in the execution of their office, being thereto desired by the said 
tything men or any two of them. Mass. Records: V. 261. Compare 
Also with reference to the foregoing laws, pages 61,, 62, 133, 240 and 241. 

Dr. Moore also spoke of a singular custom of the early 
<5olonists of Massachusetts, saying : — 

I .venture to read a few scattered and incoherent notes to 
suggest a curious subject of inquiry — not by any means to 
attempt an exhaustive treatment of any part of it. 

There is a remarkable feature in early Massachusetts 
politics which has not attracted the attention it deserves, 
if (as I suspect) it may be traced through the whole period 
extending from 1643 to 1776. 

At the first General Court, holden att Boston, the 19th 
of October, 1630: 

For the establishing of the government, It was pro- 
pounded if it were not the best course that the ffreemen 
should have the power of chuseing Assistants when there 
are to be chosen, and the Assistants from amongst them- 
selves to chuse a Governor and Deputy Govemour, who 
with the Assistants should have the power of making lawes 
and chuseing officers to execute the same. This was fiilly 
assented to by the generall vote of the people, and et*eccon 
of hands, Mass. Records: i. 79. 

It appears that voting by papers came into vogue — 



perhaps about the time when the famous controversy about 
the stray sow was determined, which revolutionized the 
infant Commonwealth and gave two houses to the Great and 
General Court of Massachusetts.^ 
In the Colony Records — 

1643. 7 September. It is ordered, that for the yearly 



1 The original breviate of the famous sow case of 1642, duly signed by John 
Winthrop, Governor, is in the possession of the American Antiquarian Society, 



10 

• 

choosing of Assistants for the time to come, instead of 
paps the Freemen shall use Indian beanes^ the white beanes 
to manifest election, the black for blanks. Mass. JRec. ii. 42. 
17 October. It is ordered, that if freeman shall put in 
more than one paper or beane for the choyce of any officer, 
hee shall forfett 10^ for every offence, and any man that is 
not free, putting in any vote, shall forfett the like some of 
10^ lb. p. 48. 

It is a humiliating fact that even in Massachusetts, among 
those precious saints whose prudent restrictions upon the 
right of suffrage excluded all but the godly and righteous, 
members of churches,^ careful precautions had to be taken 
against cheating in elections — two methods of fraudulent 
voting being denounced in the law with penalties appro- 
priate to the offence. 

Unfortunately there is a volume wanting among the 
incunabula of Massachusetts, for which I would give more 
than for the lost books of Livy — the first edition of the 
Massachusetts Laws, 1648. 

Turn therefore to the second edition and find on page 27, 
and the same on page 47 of the third edition, the law of 

Mections. 

It is Ordered by this Court and the Authority thereof, 

Election by "^^^^ ^^^ ^^^ yearly chosing of Assistants, the 
Indian corn freemen shall use Indian Corn and Beanes, the 
and beanes. Indian Com to manifest Election, the Beanes 
contrary, and if any freeman shall put in more than one 
Indian Corne or Beane for the Choice or Refusal of any 
publick officer, he shall forfeit for every such offence. Ten 
Pounds, and that any man that is not free, or hath not 



1 As Mr. Bancroft says : ** It was the reign of the church, it was a common- 
wealth of the chosen people in covenant with God." *' To the end the body of 
the commons may be preserved of honest and good men, it had been ordered 
and agreed, that for the time to come, no man shall be admitted to the freedom 
of this body politic but such as are members of some of the churches within 
the limits of the same." Hist. U, S., i. 390, 391. 
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liberty of voting, putting in any vote shall forfeit the like 
Summ of Ten Pounds. [1643.] 

^'The Goveruour, Deputy Governour, Major Generall, 
Treasurer, Secretarv and Commissioners of the United 
Colonies, by writing the names of the persons elected, in 
papers open, or once foulded, not twisted nor rouled, that^ 
they may be the sooner perused." [1647.] 

How or when or why the change was made in the law by 
which corn was made the vehicle of. approbation I have 
failed as yet to discover. 

In the first attempt of the Plymouth pilgrims at explora- 
tion, when they sought out a place of habitation, their 
most timely and important discovery was that of the rude 
and simple granaries of the Indians — ''baskets filled with 
corne and some in eares, faire and good, of diverce collours, 
which seemed to them a v«ry goodly sight (having never 
seen any such before ).^^ They also found among the stores 
of the natives "their beanes of various collours." These 
fruits of the land they appropriated and carried with them 
to their ships, "like ye men from Eshcol" for the comfort 
and encouragement of their brethren. They found opportu- 
nity to pay for these supplies afterwards — which they did 
not neglect. 

I am unable from any sources within my reach .at 
present tcr point out the continuous history of this curious 
form of the ballot, but the later example of its use, which 
I am now to present, is very significant. 

In the House of Representatives, June 1, 1776: the 
House continuing the. examination of the returns of the 
Members, begun on the day previous : 

"It being represented to the House, that at the Election 
Election of of the Gentlemen returned from Salem ^ the 
from^ToJew Electors voted by Kernels of Corn and Pease. 
illegal. It was moved, that the Sense of the House be 

taken, whether their Election was made agreeable to Law^ 
and the Question being put, it passed in the negative. 
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** And thereupon, 

** Ordered^ that a Precept should issue to the town of 
Salem^ for a new Choice." 

The gentlemen who appeared were, on the 



First Day : May 29, 1776. 

Hon. Richard Derby, Jr. , Esq. 
John Pickering, Jr., Esq. 
Jonathan Gardner, Jr., Esq. 
George Williams, Esq. 
Timothy Pickering, Jr., Esq. 
Mr. Warwick Palfry. 



Second Day: June 5 ^ 1776. 

Mr. John Pickering, Junr. 
Jonathan Gardner, Junr., Esq. 
Capt. George Williams. * 
Mr. Warwick Palfry. 
Capt. Samuel Carlton. 
Timothy Pickering, Jun., Esq. 



The persons returned being the same with the exception 
of Capt. Samuel Carlton, instead of Hon. Richard Derby, 
Jun., Esq., who had been chosen Councillor on the first 
day and signified his acceptance of the oflice the day after. 

I am unable to give any explanation of this proceeding. 
I do not know whether the irregularity was in the use of 
peas instead of beans, or that the citizens of Massachusetts 
had ceased to regard with favor the use of any species of 
pulse or vegetable as a proper instrument for the exercise of 
the elective franchise. It was a singular " survival," even 
if the men of 1776 did pronounce against it as the *' fittest." 

In our day, numerous patents for voting apparatus 
illustrate the progress and status of the ballot. In 
England, six patents were issued from October, 1852, to 
December, 1869. In the United States, up to October 16, 
1883, thirty-one patents had been issued for ballot boxes, 
and seventeen patents for voting machines. 

Nor is the ballot box without a place in poetry — John 
Pierpont's famous lines have consecrated it : 

♦ ■ ** A weapon that comes down as still 

As snowflakes fall upon the sod ; 
But executes a freeman's will 

As lightning does the will of God. 
And from its force, nor doors, nor locks 

Can shield you; 'tis the ballot box." 

The fathers of Massachusetts had ancient and classical 
authority for their chosen method of voting for Assistants. 
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They feared the fables of the heathen nations, and were 
not without anxiety respecting the influence of the classical 
mythology upon the morals of- a Christian people ; but they 
never wholly neglected the lessons of profane history, and 
often sought the oracles of Greece and Rome in their 
studies for culture. The correspondence between Thomas 
Shepard and the elder Winthrop^ indicktes the sensitive 
point, and Cotton Mather's horror at the <* wicked Homer "^ 
was a sort of final Puritan echo (with astonishing emphasis 
of reverberation) of the Patristic theories which made him 
the author of the Pagan Mythology. Yet on the whole, 
the early New England literature bears witness to a good 
degree of familiarity with the classics. 

In all the popular states of antiquity the election and 
rejection of magistrates were signified by beans. Among 
the Athenians, on account of the use of beans, the Sfi/ios is 
called tcvafiorpiol^ by Aristophanes, Eq.^ 41. The ancient 
faba, the Kva/ios of the Greeks thus played a very impor- 
tant part in politics — though other forms of the ballot 
were well known. Balls of metal or stane, pierced or 
whole, black or white, the former of each against y the latter 
fovy the defendant, were used in criminal proceedings. 

^^ Mos erat antiquus niveis atrisque lapillis 
^His damnare reos, illis absolvere culpas." 

Ovid: Met, xv. 41. 

* 

*^ A custom was of -old, and still remains. 
Which life or death by suffrages retains : 
White stones and black within our view are cast, 
The first absolve, but fate Is in the last.^' 

Dryden, 

The well known maxim of Pythagoras, '^abstaiif from 
the bean," signified *' abstain from elections to political 



1 Wlnthrop Papers : 2d Series, 272. 

2 <* The Song of Deborah is a Rare Poem, and one that it seems the Wicked 
Homer was no more a stranger to, than he was to our Eighteenth Psalm, 
when he formed the cursed Iliad, with which he brought in upon the World., 
a Flood of Debaucheries and Impieties." Accomplished Singer: p. 4. 
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appointments" — ''keep out of polities." The fathers of 
Massachusetts certainly did not share the opinion of 
Pythagoras, but thought nobly of the ballot and no way 
approved his opinion concerning the bean. 

Its use has not yet disappeared. None is more dignified 
or honorable than its revival by the Massachusetts Histori- 
cal Society, which still maintains in its by-laws, the regula- 
tion adopted August 29th, 1815, when "on motion of Mr. 
McKean" it was 

" Voted, unanimously, that, in ballotting for members^ 
• and in taking any questions by yeas and nays (which shall 
be done when required by one-third of the members 
present), the law and custom of our forefathers be adopted, 
as it stands in the Statute of Elections, 1643, mutatis 
mutandis, 'For the yearly choosing of assistants, the 
freemen shall, use Indian corn and beans, the Indian corn to 
manifest election, and the beans contrary.'" Proc. : i. 249. 

I have thus given the earliest and the latest facts within my 
knowledge on this interesting topic, and must leave it to our 
associates who have opportunity of constant reference to the 
original sources of information to fill up the long interval. 



i 






r 



J 



s 



\t^ 



4-: 



«**• 



THE BORROWER WILL BE CHARGED 
AN OVERDUE FEE IFTHIS BOOK IS NOT 
llETURNED TO THE LIBRARY ON OR 
BEFORE THE LAST DATE STAMPED 
BELOW. NON-RECEIPT OF OVERDUE 
NOTICES DOES NOT E^^EMPT THE 
BORROWER FROM OVERDUE' 



h 








^ 








